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SUMMARY:






The trial court lacked jurisdiction to entertain defendant’s late and successive petition for postconviction relief based on claims of actual innocence, ineffective assistance of counsel, and prosecutorial misconduct where defendant had not shown clear and convincing evidence that but for constitutional error at trial no reasonable factfinder would have found him guilty. 




The trial court erred in denying without a hearing defendant’s motion for leave to file a motion for a new trial and his motion for a new trial based on newly-discovered evidence where defendant demonstrated that the evidence upon which his motions depended could not have been discovered within the time frame prescribed by Crim.R. 33.




The trial court erred in denying without an evidentiary hearing defendant’s motion for leave to file a motion for a new trial and his motion for a new trial, which were based on defendant’s claim that the state failed to disclose favorable evidence in violation of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 102 L.Ed.2d 251 (1963), his claim of actual innocence, and his claim of ineffective assistance of counsel where defendant demonstrated that the Brady evidence would have constituted, and could have led to, favorable impeaching evidence or exculpatory evidence that might reasonably be said to have affected the jury’s verdict, had it been disclosed prior to trial; defendant demonstrated a strong probability that the evidence would change the result if a new trial were granted; and defendant demonstrated prejudicial deficiencies in counsel’s performance such that the trial could not have reliably produced a just result.  [See  CONCURRENCE:  Defendant was entitled to an evidentiary hearing on his Brady claim where he demonstrated that the withheld evidence would have constituted, and could have led to, favorable impeaching or exculpatory evidence that might reasonably be said to have affected the jury’s judgment, had it been disclosed in discovery.]
JUDGMENT:
AFFIRMED IN PART AND REVERSED IN PART, AND CAUSE REMANDED

JUDGES:
OPINION by BERGERON, J.; ZAYAS, J., CONCURS and MOCK, P.J., CONCURS SEPARATELY.


